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Ir has been observed by the celebrated Beccaria that “ the | 
laws are always several ages behind the actual improvement of t 
the nation which they govern.’’ This remark evinces that he 
did not admit the truth of the prevalent opinion, that existing 
political establishments are the result of reasoning and legisla- # 
tion a priori. That these establishments owe their origin 4) 
to experience and change of circumstance, there can be no ques- a) 
tion. The laws of Wisby and of Oleron, for example, succeeded, 5 
and were the result of the discovery of the art of navigation, and } 
the consequences which attended it. And but little reflection ; 
and observation is necessary to convince any one, that society 
must have long existed, and its different appearances frequently 
exhibited, before human foresight could devise a suitable plan for 
the government of nations. The first advantage whichis sug- 
gested by the consequences of social intercourse is that of order; 
and accordingly regulations are made, and systems for obtain- 
ing justice are invented with the view of securing that advan- 
tage. As the commerce of mankind becomes more extensive, 
new regulations become requisite. Butin every nation which 
has yet existed, civilization and commerce have always been in 
advance of civil and municipal institutions. The accumulation 
of wealth—the unequal division of it—and other circumstances 
ereated by the rapid progress of commerce, luxury and refine- 
ment, could never have been effectually provided for in anticiy a- 
tion. And thus, in deciding disputes by general rules, justice 
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may be often grossly violated, in consequence of the inapplicabil- 
ity of those rules to the circumstances of each particular case. 
**It is most certain,’ says Lord Hale, “that time and long expe- 
rience is much more ingenious, subtle and judicious than all the 
wisest and acute wits in the world, co-existing can be. It dis- 
covers such a variety of emergencies and cases that no man 
would otherwise have imagined; and in most things relating to 
laws there are thousands of new occurrences, and entanglements 
and coincidences and complications, that could not possibly be 
at first foreseen.” 


Experience has indeed completely demonstrated, as it respects 
judicial remedies and proceedings, that certain deviations from 
the strict letter ofthe law, are occasionally inevitable. In Rome, 
when the twelve tables were established, it was supposed that the 
power of magistrates would be kept within certain and fixed 
limits; but in less than a century afterwards the Pretors assum- 
ed a power of much greater latitude, which was not disputed.— 


Upon their introduction to office, these magistrates, \like others, 
were obliged to govern their proceedings by the established 
law. 'They however, soon perceived, that by adhering to the 
strict letter of the law, they would be unable to dispense justice 
according to its spirit; and hence it was that a more enlarged 
authority was assumed which gradually introduced a new and 
peculiar system. So the highest point of the authority of the 
Chancellor of Great Britain formerly consisted in cancelling the 
King’s letters patent, when granted contrary to law, yetin time 
he became invested with the jus praetorium, and exercised a 
discretionary power entirely distinct from the one derived from 
the leges or standing laws. This acquisition ofa new and dis- 
tinct power by the Roman Pretor and the English Chancellor, 
was the inevitable result of the wants and necessities which were 
gradually occasioned by the progress of society and the exten- 
sion of civilization and commerce. Even the commonwealth 
which boasts of the venerable Penn as its founder, like the above 
mentioned countries, has with respect to the constitution and 
regulation of courts of justice, shown itself far in the rear of the 
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growing exigencies of a flourishing, enlightened and commercial 
people. The legislative department of the commonwealth of 
Pennsylvania, while it has established various legal tribunals, has 
not yet created a tribunal similar to that over which the Chancel- 
lor presides in England; and the consequence has been, that its 
courts of law have been compelled, in order to administer the 
substantial principles of justice, to assume, in imitation of the 
Pretors of Rome, a latitude of jurisdiction not originally contem- 
plated. And the action of ejectment in Pennsylvania has thus 
been made an equitable action in order to enforce the execution 
of a trust and the conveyance of an estate, without any authori- 
ty expressly delegated to that effect. This assumption of juris- 
diction may at first startle the reader, but it is not without au- 
thority to sustain it, and is not unprecedented. The Court of 
Sessions in Scotland, without any power expressly delegated, 
are governed by the rules of conscience in abating the rigour of 
the law, and giving aid to such as in a court of law are without 
remedy. And this power Sir George Mackenzie considers to be 
inherent in the Supreme Court of every country, where no sep- 
arate court of equity has been established. (Mack. Law of 
Scot. p. 29.) By such means Pennsylvania has been placed in 
advance of many of the other States, whose interests have met 
with the same inexcusable neglect from the representatives of 
the people. 

We are sensible that there is not any one feeling more liable 
to mislead opinion than national vanity. We nevertheless 
venture upon the assertion, that there is no country in which 
the body of the people are more honest and well informed than 
in ourown. It isthis honesty which induces them too often to 
confide unadvisedly in those who make professions for the pros- 
perity of the body politic—but it is this knowledge which finally 
corrects their mistake by enabling them to detect incapacity and 
unfaithfulness in their public servants. Those politicians who 
have been finally convicted by the popular judgment of a com- 
plete subservience to selfish considerations, and ofa settled plan 
to excite passions and prejudices, with the view of advancing 
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their own personal interests, have always been remarked for 
their attempts to defeat a sure and permanent administration of 
justice—for their hostility to every institution which is intended 
for the development of concealed frauds, and for their exertions 
to destroy every plan devised for the discovery and exposure of 
secret extortion. A court of equity, in the eyes of these men, 
has always appeared terrible, and consequently they have em- 
ployed every artifice to render ita monster in the eyes of the 
people. The people in some of the States have nevertheless had 
the wisdom and energy to establish such a tribunal. The peo- 
ple of the other States have watched the experiment and the 
success attending it; and are accordingly growing more and 
more disposed to follow the example. They are beginning to 
perceive, that a discovery on oath is often the only mode for ob- 
taining that redress which the most common intellect would de- 
cide to be just. They are beginning to perceive, that when a 
party, for a valuable consideration, agrees to convey, he must 
convey; and that when a dishonest partner seizes the papers and 
effects of a partnership concern, he should be compelled to re- 
store them. They are beginning to perceive, that the subject of 
trusts alone (which is but one of the branches of equitable juris- 
diction) embracing, as it does, the duties of executors, adminis- 
trators, guardians, agents, and factors, affords frequent and 
complicated controversies, the adjustment of which requires an 
authority altogether distinct from the ordinary authority of a 
court of common law. ‘They are, in fact, beginning to learn, 
that a Chancellor’s authority so far from being an authority 
which is exerted perfectly ad misericordiam, is as much restrict- 
ed by precedents as that of any judicial magistrate whatever;— 
while, at the same time, it is qualified to afford the relief which 
justice requires, but which is not attainable by any other means, 
Under these circumstances, the legislative bodies of this coun- 
try cannot much longer remain inert spectators of the mani- 
fold and insufferable inconveniences arising from the defect of 
equitable jurisdiction. 


We have aJluded to the restraints imposed upon a court of 
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equity by precedents. That the celebrated Lord Nottingham, 
who has been styled ‘‘ the father of equity,” considered that 
cases in equity, however they may vary, are to be decided 
upon fixed principles, most clearly appears from the plan 
he adopted and partially executed, of reducing into one com- 
prehensive view all the doctrines of the English Court of 
Chancery. It will be recollected too, that Lord Nottingham 
lived when equity science had not advanced very far, if at all, 
from a state of infancy. In Bond v. Hopkins (1 Sch. & Lefr. 
428,9) we find the following declaration in relation to this sub- 
ject, by Lord Redesdale—‘Courts of equity have no more pow- 
er than courts of law, and they decide new causes as they arise 
by the principles on which former cases have been decided, and 
may thus illustrate or enlarge the operation of those principles: 
But the principles are are as fixed and certain as the principles 
on which courts oflaw proceed.” Inthe case of Vose v. Grant, 
in Massachusetts (15 Rep. 522) the duty of a Court of Chance- 
ry was considered by Judge Jackson “‘not to establish new rules 
unknown to the common law, but to apply and enforce those 
principles of the common law which cannot be enforced by the 
ather courts.” 

The report which was made to the legislature of Massachu- 
setts in 1808, and printed by its order, recommending the estab- 
lishment of an independent court of equity, deserves a perusal 
from every statesman, and indeed from every citizen in the coun- 
try. The authors of this report refer to the fact so well known to 
every lawyer, that courts of equity are distinguished from courts 
of law by the jurisdiction exercised by the former, in those cases 
in which the latter, from their manner of proceeding, either can- 
not decide at all upon the subject, or cannot decide conformably 


with the principles of substantial justice. ‘The report then pro- 
ceeds as follows:— 


“Whenever a complete, certain and adequate remedy exists at 
law, courts of equity have generally no jurisdiction. Their pe- 
culiar province is to supply the defects of law in cases of frauds, 
accidents, mistakes, or TRUSTS. In cases of fraud, where an in- 
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strument is fratidulently suppressed or withheld from the party 
claiming under it, where an unconscientious advantage has been 
taken of the situation of a party; where a beneficial property is 
injuriously misappropriated; equity interferes, and compels com- 
plete restitution. In cases of accident, or mistake, where a con- 
tract has been made respecting real or personal estate, and by 
reason of death it cannot be completed; or where by subsequent 
events, a strict performance has become impossible; where, in 
consequence of a defective instrument, the intention of the par- 
ties is in danger of being defeated; or where a want of specific 
performance cannot be compensated in damages; equity admin- 
isters the proper and effectual relief. In cases of trust, where 
real or personal estate by deed, will, or otherwise, is confided te 
one person for the benefit of another; where creditors are im- 
properly preferred or excluded; where numerous or discordant 
interests are created in the same subject matter; where testa- 
mentary dispositions, for want of a proper trustee, are not ful- 
filled; and where fiduciary estates are, by connivance or obsti- 
nacy, directed to partial or unjust purposes; equity applies the 
principles ofconscience, and enforces the express or implied 
trusts according to good faith. 

‘Sometimes, by fraud or accident, a party has an advantage in 
proceeding in a court of ordinary jurisdiction, which must nec 
essarily make that court an instrument of injustice, if the suit 
be suffered; and equity, to prevent such a manifest wrong, will 
interpose, and restrain the party from using his unfair advantage. 
Sometimes, one party holds completely at his mercy the rights 
of another, because there is no witness to the transaction, or it 
lies in the privity of an adverse interest; equity in such cases 
will compel a discovery of the facts, and measure substantial 
justice to all. Sometimes, the administration of justice is ob- 
structed by certain impediments to a fair decision of the case in 
a court of law; equity, in such cases, as auxiliary to the law, re- 
moves the impediments. Sometimes, property isin danger of 
being lost or injured, pending a litigation; equity there inter- 
poses to preserve it. Sometimes, oppressive and vexatious suits 
are wantonly pursued and repeated by litigious parties; for the 
preservation of peace and of justice, equity imposes in such cas- 
es an injunction of forbearance. 

‘These are a few only of the numerous cases, in which uni- 
versal justice requires a more effectual remedy than the courts of 
common law can give. In proportion as our commerce and 
manufactures flourish, and our population increases, subjects of 
this nature must constantly accumulate; and, unless the legisla- 
ture interposes, dishonest and obstinate men may evade the law, 
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and intrench themselves within its forms in security. One or 
two striking instances, applicable to our present situation, will 
illustrate these positions. In this Commonwealth no adequate 
remedy exists at law to unravel long and intricate accounts 
between merchants in general; and between partners the remedy 
is still less efficacious to adjust the partnership accounts. A re- 
fractory or fraudulent partner may seize the books, papers, and 
effects of the firm, and cannot by any process be compelled to 
disclose or produce them. In many instances, therefore, neither 
debts can be recovered, nor accounts be adjusted by them, un- 
less both parties are equally honest, and equally willing. Great 
evils have already arisen from this cause, and still greater must 

arise, unless equity be brought in aid oflaw. In cases of pecu- 
niary and specific legacies, no compiete remedy lies to compel a 
marshalling of the assets, or an appropriation of them according 

to the intention of the testator; and where the interests of the 
parties are complicated, great injustice must often ensue. In 

cases of trusts, created by last wills and testaments, which are 
already numerous, no remedy whatsoever exists to compel the 
person on whom the fiduciary estate devolves, to carry them in- 
to operation. He may take the devised property, and if his con- 
science will permit, may defy all the ingenuity and all the ter- 
ror of the law. Mortgages afford a great variety of questions of 
conflicting rights, which, when complicated, are beyond the 
Tedress of the ordinary courts; nay, more, may often be the in- 
struments of iniquity under their judgments. A discovery on 
oath seems the only effectual mean of breaking down the bar- 
riers, with which the cunning and the fraudulent protect their 

injustice. The process, by which the goods, effects, and credits 
of debtors are attached in the hands of their trustees, is often in- 
efficient, and sometimes made the cover of crafty chicanery.— 
Perhaps too in assignments of dower"and partition of estates, 
where the titles of the parties are questionable and intricate, or 
the tenants in possession are seized of particular estates only; it 
will be found that courts of equity can administer the only safe 
and permanent relief. 

‘The committee are not aware of any solid objection to the es- 
tablishment of a court of equity in this Commonwealth. The 
right to a trial by jury is preserved inviolate; and the decisions 
of the court must be governed as much by settled principles, as 
courts of law; precedents govern in each, and establish rules of 
proceeding. The relief granted is precisely what a court of law 
would grant, if it could; for equity follows the law. The leading 
characteristics of a court of equity are, the power to eviscerate 

the real truth by discovery of facts upon the oath of the party 










ne vale cine tn enn ap nl a nS 


saphena tae 
ao Steinar on = Silane 


tang EAN MN FITS Cr mrs 
5 RS 


162 LAW INTELLIGENCER. 


charged; the power to call all parties concerned in interest, how 
ever remote, before it; and the power to adapt the form of its 
judgments to the various rights of the parties, as justice and 
conscience may require.’ ”’ 
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For the above extracts from the report referred to, we are in- 
debted to the very sensible and accomplished author of the arti- 
cle, entitled ‘“‘Chancery Jurisdiction,” in No. 2 of the North 
American Review, for 1820, who says, he accidentally found 
that important document when searching for papers for another 
purpose. The object of the report was unfortunately not ac- 
complished, but since the period when it was made, the General 
Court of Massachusetts has cured many of the defects therein 
enumerated by extending the equity of powers of the Supreme 
Court ofthe Commonwealth. And so far as appearances may 
be relied on, many years will not elapse, before Massachusetts 
will be numbered among those States who have succeeded in 
establishing a separate and independent court of chancery. 

The existence of a court of equity, as a separate and independ- 
ent tribunal was first known in Great Britain. In other Euro- 
pean countries the necessity for such a tribunal, has been, in a 
great degree, avoided by the rules and doctrines of the civil law, 
which very much resemble the principles and practice of the 
system of equity law, which has grown up, and been matured in 
England. The partiality of the ecclesiastics in that country, for 
the civil law, made it an object of great aversion among the peo- 
ple; and this, together with the impracticability of reconciling it 
with an institution, ‘‘the like whereof the whole christian world 
hath not” (says Lord Coke) meaning the trial by jury—had the 
effect of frustrating all attempts to introduce that law as a substi- 
tute for the indigenous law which had immemorially existed, and 
which was in many respects extremely well adapted to the genius 
of the English nation. The struggle between these two systems 
of law had not long terminated in England, in favor of the latter, 
before it was discovered,that it was necessary some power should 
exist, similar to that ofthe Roman Pretor for affording relief 
when the positive law was silent or inadequate; and for eliciting 
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truth upon the defendant’s oath, when it was required by the sub- 
stantial principles of justice. This is the power which is exer- 
cised by the English Court of Chancery, and which has been 
called by the appropriate name of equitable jurisdiction. 

"A general view of the origin and progress of equity jurisdiction 
in England may possibly aid in increasing the inclination in favor 
of its establishment in this country, which has been manifested 
during the last twenty years. We shall, accordingly, in our next 
number, offer some minute and illustrative information on that 
head, which has been gleaned from recent publications. 


——— 


LAW OF HUSBAND AND WIFE, 


POWER AND LIABILITY OF THE WIFE TO SUE’AND BE SUED AS A 
FEME SOLE. 
{The following communication is from the pen of a correspondent, who is re- 
markable for his strict examination of adjudged cases.] 

In the second volume of Kent’s Commentaries, p. 132, the 
learned author refers to Mr. Gwillim’s opinion as expressed in 
his edition of Bacon’s Abridgment, (Baron and Feme M.,) and to 
a dictum of Lord Loughborough, (2 Ves. Jr. 145,) that “if the 
wife be divorced a mensa et thoro, she can sue and be sued asa 
feme sole.” ‘I do not find,” says Mr. Kent, “any adjudged 
case to the point. I should apprehend that she could sue alone 
for any injury to her character or person, or separate property. 


It would seem to be indispensable that she should have a capaci- 


ty to act for herself, and the means to protect herself, since she is 
withdrawn from the dominion and protection of her husband,” An 
earlier intimation of this kind,was made in Stevens v. Tott,(Moore, 
666,) where “it seemed to the court that in case of a divorce a mensa 
el thoro the wife might sue without her husband, as in case of his 
being exiled.” Vid. also, 1 Dane’s Abr. 358. In page 214, of 
the same volume of his Commentaries, Mr. Kent says, in a note, 
21 
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* since the preceding sheets were put to press, I have met with 
the late case of Lewis vy. Lee, in the English Court of K. B. re- 
ported in 3 Barn. & Cress, 291, (S. C. in 5 Dowl. & Ry. 98,) in 
which it was adjudged, upon demurrer, that though a woman be 
divorced, a mensa el thoro, and lives separate and apart from her 
husband with an ample allowance as, and for, her separate main- 
tenance, she cannot be sued as a feme sole. Whether this de- 
cision is to be received as law in this country, in preference to 
the opinions of the editor of Bacon and of Lord Loughborough, 
must be left for future judicial discussion.” In the case of Dean 
y. Richmond, (5 Pick. 461,) the Supreme Court of Massachu- 
setts, in a judgment rendered in April, 1828, decided conforma- 
bly to the opinion of Mr. Kent, that a wife divorced, a mensa, 
&c. may sue and be sued as a feme sole, for property acquired or 
debts contracted by her subsequently to such divorce. The 
same court had previously decided, (15 Mass. Rep. 196,) that a 
wife thus divorced might sue her husband for alimony decreed 
to her upon the divorce. And in South Carolina, a wife was al- 
lowed, (1 Const. Rep. 453, Prather y, Clarke,) by proche ami 
to maintain a suit, in her own name, against a sheriff, for an es- 
cape of her husband who had been committed by attachment for 
not performing a decree for alimony. Vid. 2 Stark. Ev. 699, note 
1, Metcalf’s Ed. 

In pages 130 and 131, ofthe second volume of Kent’s Com- 
mentaries, the author states, (as an exception to the general rule,) 
that the wife of a foreigner residing abroad, may sue and be sued, 
asafeme sole. He cites Deerly v. the Duchess of Mazarine, (1 
Salk. 116. $.C. 1 Ld. Raym. 147.) 2 Esp. Rep. 544, 587. 
(two suits against the Duchess de la Pienne, in which Lord Ken- 
yon held her liable on her contracts made while her husband was 
on the continent,) and 1 Bos. & Pul. 357, De Gaillon vy. L’Aigle. 
In the case of a native, Lord Kenyon thought the law was differ- 
ent, asthe animus reverlendi would be presumed. Mr. Kent 
says, “this is the extent of the English authorities on this sub- 
ject.” But he overlooked the case of Kay against the same 
Duchess of Pienne, tried in 1811, (3 Campb. 123,) when Lord 
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Ellenborough held, that asher husband had lived within the realm, 
before he entered into the Swedish service, she was not liable to 
be sued as afeme sole. ‘There was no impediment to his return 
into England, as there is in a case of abjuration and exile, and 
he non-suited the plaintiff—thus overruling the two prior deci- 
sions of Lord Kenyon. A motion was made to the full court, to 
set aside this non-suit, ‘but the court fully concurring with the 
direction of the Chief Justice at nisi prius, refused a rule to shew 
cause.” The distinction therefore in the English law is not 
(what Mr. Kent supposes,) between the wife of a foreigner, and 
the wife of a native who is absent, but between the wife of a for- 
eigner who has lived with her in England, and is not disabled to 
return, and the wife of a foreigner who has never thus lived 
there. In De Gaillon v. L’Aigle, it did not appear that the hus- 
band had ever beenin England. In Gregory v. Paul, (15 Mass; 
31,) it appeared that he had never been in this country—and Put- 
nam, J. in giving the opinion of the court, in that case, relied, 
in part, at least, on that fact. ‘* Her husband,” says he, “ is an 
alien, and never was, and is not expected ever to be, in this coun- 
try.” Such also was the case of the Duchess of Mazarine. Lord 
Ellenborough says, ‘‘ her husband never was in England, (3 
Campb. 124.) In Abbott v. Bailey, (6 Pick. 89,) the Supreme 
Court of Massachusetts decided, that a married woman who had 
long resided in that State—her husband having always been, and 
still being an inhabitant of New-Hampshire, and having driven 
her from his house by his cruelty, was entitled to sue as a feme 
sole. New-Hampshire was, for this purpose, regarded as a for- 
eigncountry. It is noticeable that neither in this last case, nor 
in Gregory v. Paul was the decision in 3 Campb. 123, referred 
to by the Court, or the counsel, though the principles of that de- 
cision were adopted. 

In the first volume of Peters’ Sup. Court Reports, p. 108, Du- 
val J. says,“‘if a husband voluntarily abandons his wife, and she ob» 
tains credit as a feme sole, it is settled law that she is liable to be 
sued for her debts so contracted.” This, it is true, is an extra- 
judicial dictum. But coming from such a source, it tends to em- 
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barrass, if not to mislead the profession. The common law has 
no such principle, nor dothe cases referred to by the Judge at 
all sustain him. It is doubtless a mere unfortunate slip, as we 
know that one of the Justices of the Supreme Court of the Unit- 
ed States, on being enquired of concerning this point, expressed 
his total ignorance that any such principle had been adopted in 
any part of our country, and his surprise at finding this dictum in 
the printed opinion of his venerable associate. 

In the very recent case of Abbott v. Bailey, Chief Justice Par- 
ker says, (6 Pick. 92,) “ if a husband of Massachusetts deserts 
his wife, and removes into another State, making no provision 
for her, and forbidding her to follow him, the wife remaining in 
Massachusetts, working for her support, the husband never in- 
tending to return, it would amount to an aljuration of his native 
State, and his wife would have the privileges, and be liable to the 
burdens of a feme sole. This obiter dictum is quite as startling 
to those of the profession who regard settled doctrines as entitled 
to respect, as the above mentioned dictum of Mr. J. Duval, If 
any point is clear, it is this, viz.: that there is in England, no 
such thing at common law as abjuration of the realm in any legal 
sense, or with any legal effect, since the statute of 21 James 1, c. 
28. Abjuration was a sworn banishment, or an oath taken to 
forsake the realm forever. It was a commutation of punishment 
for a crime, and induced civil death. The party, who had com- 
mitted felony, might flee to a church or church yard, before he 
was apprehended, and could not be taken thence to be tried for 
nis offence. But upon a confession of his offence, before the 
proper officer, he was admitted to his oath to abjure or forsake 
the realm within forty days. As this state of things was found 
often to operate only as a perpetual confinement to some sanctu- 
ary, the statute before mentioned abolished the privilege of santu- 
ary, and this abjuration thereupon ceased. That there was any 
thing of this sort in any part of the United States, nobody will 
pretend. Nor will any lawyer suppose, that the courts in Eng- 
Jand would regard the wife of an emigrant, who is naturalized in 
this country, and has abjured his allegiance to George IV, as a 
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feme sole for any purpose. The whole course of authorities 
shews the contrary. Vid. Staunford’s Pleas of the Crown, 
Book II, c. 40. 2 Inst. 629. 4 Bla. Com. c. 26. 11 East. 300. 

In the Minor, ch. 1, sec. 13, will be found this passage—“ In 
the right of offenders, who by mischance fall into an offence mor- 
tal out of sanctuary, and for true repentance run to monasteries, 
and commonly confess themselves sorrowful, and repent—such 
offenders, being of good fame, if they require tuition of the 
church, king Henry II, at Clarendon, granted unto them, that 
they should be defended by the church for the space of forty days; 
and ordained that the towns should defend such flyers for the 
whole forty days, and send them to the coroner, at the coroner’s 
view. It is in the election of the offender to yield to the law, or 
to acknowledge his offence to the coroners, and to the people, 
and to waive the law ; and if he yield himself to be tried by law, 
he is to be sent to jail, and to wait for either acquittal or condem- 
nation. And if he confess a mortal offence, and desire to depart 
the realm, without desiring the tuition of the church, he is to ¢o 
from the end of the sanctuary ungirt, in pure sackcloth, and there 
swear that he will keep the straight way to such a port, or such 
a passage, which he hath chosen, and will stay in no parts two 
nights together, until that for this mortal offence which he hath 
confessed in the hearing of the people, he hath avoided the realm, 
never to return during the king’s life without leave, so God him 
help, and the holy evangelists ; and afterward let him take the 
sign of the cross and carry the same ; and the same is as much 


as if he were in the protection of the church.” Britton gives 


substantially the same description of this antiquated proceeding. 
Kelham’s Britton, c. 16. By statute 35 Eliz. c. 2. popish recu- 
sants were required, upon their corporal oath to abjure the realm 
of England, and all other the Queen’s Majesty’s dominions for- 
ever—and thereupon to depart at such haven and port, and with- 
in such time, as should be in that behalf assigned and appointed 
by the officers before whom the oath was taken. Nothing like 
this ever existed in this country, and of course the incidents and 
effects of abjuration, whether upon the offender or his connex- 
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ions, havé no place in our laws. What the law ouGHT To BBy 
and what the law ts, are two entirely different questions. 


a 


LAW OF PARTNERSHIP.—No. I. 


OF THE CONTRACT OF PARTNERSHIP AND WHO ARE LIABLE AS 
PARTNERS, 
[ The following valuable communication has been received from a correspondent. } 


PartTNersuip may be defined an agreement between two or 
more persons, to join together their money, goods, labors, skill, 
either or all, for the joint prosécution of some lawful business ; 
the gain or loss of which, is to be divided proportionably be- 
tween them.' The evidence of this contract may consist either 
in instruments under seal, called articles of co-partnership, as is 
most usual, in proof of express oral agreements—or in mere in- 
ferences and presumptions, from the acts and declarations of the 
parties. Any persons, sui juris, may enter into it. An infant 
may, by law, be a partner, and will be entitled to share the gains, 
if any, of a partnership ; but by setting up his minority as a de- 
fence, may shield himself from its losses. Femes covert are 
incapable of this, as of most other contracts ; and though not un- 
frequently entitled to shares in banking houses and other mer- 
cantile concerns under positive covenants—yet, their husbands 
in such cases, become partners in their stead.‘ Partnership, as 
appears from the definition, implies an agreement between the 
parties to it. Hence, every joint possession does not constitute 
the possessors, partners ;—for this may have arisen independent- 
ly of the election of either.” Thus, legatees and donees of one 


1 Wats. on Partn. 1. Gow on Partn. 1—2%, 3 Kent’s Comm. 2. Forbes’ 
Inst. Scot. Law, part 2. B. 3. sec. 3. page 154. 

2 Gow on Partn. 6—7. 

3 Goode v. Harrison, 5 B. & A. 157. 

4 Gow on Partn. 3. 

*> 3 Kent’s Comm. 3. 
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and the same subject are not as such, partners.' For the same 
reason, the executors and representatives of deceased partners 
do not as such, succeed to the state and condition of partners ;? 
although there is a community of interest between them and the 
surviving members of the house, until the partnership affairs are 
closed.* The personal qualities of skill and industry which might 
have formed the sole inducements to the contract on the part of 
the survivors, may not exist in the representatives of the deceased 
member of the firm. 

Again, partnership as defined, implies a voluntary joining of 
goods, &c. for the prosecution of some common business. Thus, 
joint purchasers, although their joint possession is by their own 
consent, yet, inasmuch as it may not have been gained for the 
purpose of carrying on a common business ; but for mere con- 
venience in buying or holding, are not because joint purchasers, 
partners, ‘To be partners, they must be jointly concerned, not 
only in the purchase, but the future sale.« Ifthe purchase be on 
separate, and not on joint account, yet if the interests of the pur- 
chasers are afterwards mingled, with a view to a joint sale, the 
partnership exists from the time that the shares are brought into 
a common mass.° 

The common business too, for the prosecution of which the 
contract of partnership is made, must be lawful ; that is, neither 
immoral in itself, nor prohibited by the laws of the country in 
which, as a contract, its validity is either directly or indirect- 
ly questioned ; since in this view, the law recognizes no 
distinction between mala prohibita and mala in se. Thus, 
a partnership for importing prohibited goods,” would be held 


? Roll, 114. Gow on Partn. 7. 

2 Pearce v. Chamberlain, 2 Ves. Sen. 34. 

§ Ex parte Williams, 11 Ves. 3. 

4 Hoare et al. v. Dawes and another, Doug. 371. Coope v. Eyre, 1 H. Blacks. 
37. Holmes v U. Ins. Co. 2 Johns, Cas. 329. Post v. Kimberly, 3 Johns. Rep. 
470. Osborne v. Brennar. 2 Nott & McCord, 427. 

§ Sims v. Willing, 8 Serg. & Rawle, 103. 
* Bensley v. Bignold, 5 B. & A.341. Aubert v. Maze, 2 Bos. & Pul. 371. 
7 Biggs v. Lawrence, 3 Term. Rep. 454. 
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illegal and invalid, as well as one for robbing on the high- 
way.' 


Lastly—it is, according to the definition, essential to the ex- 


‘istence of a partnership, that the parties to it share either in the 


profit or loss of the concern. Ifthe question of partnership is to 


‘be determined merely as between the supposed partners, this 


clause in the definition is critically correct, but one may be a 
partner or liable as such fo others, who shares neither in the pro- 
fit or loss of the concern by the contract of partnership ; as if 
from friendship he lends his name to the firm for the credit it will 
give it.? 

‘The contract of partnership, like all other contracts, binds on- 
ly parties and privies ; and many stipulations which may be of 
great importance in ascertaining their rights and liabilities among 
themselves, may be perfectly unimportant in ascertaining their 
liabilities to others. Partners may mould the contract which 
binds them together as they will ; and provided it stipulates for 
nothing contrary to good morals, the law and policy of the coun- 
try, as between themselves, it may be enforced. They may lim- 
it their connection to a certain species of business, so that one 
partner may not be involved in all the enterprises in which the 
other may chance to engage himself; and provided their acts and 
declarations are consistent with their agreement, they may thus 


limit not only their mutual rights and liabilities, but their rights 


and liabilities to others.’ So too, if two persons not partners in 
general trade, draw a bill of exchange payable to themselves or 
their order, they are partners as to the transaction of the bill, but 
in every other respect continue perfectly distinct.‘ This princi- 
ple has not been extended to the case of two persons signing a 
joint note, although, says Chancellor Kent, “ it is not easy to 
Where the con- 


perceive a distinction between the cases.’’ 


1 Gow on Partn. 9, n. 2. London Law Mag. No. 1, Art. 1, p. 16, in nota. 

2 Ex parte Langdale, 18 Ves. 301. 

3 Lord Mansfield. Willett v. Chambers, Cowp. 316. Code Napoleon, No. 1841. 
“Carvick v. Vickery, Doug. 653, n. De Berkom v. Smith, 1 Esp. N. P. C. 29. 
* Hopkins v. Smith, 11 Johns. Rep. 161. 3 Kent’s Comm. 8. 












171 





LAW INTELLIGENCER. 





tract of partnership is silent, as to the mode in which profit and 
loss shall be shared by the parties to it—the civil law implies that 

the loss is to be equally borne, and the profits equally divided 
, By the law of England it remains yet questionable, though the 







) better opinion is certainly in favor of an equal division. Lord 
: Ellenborough in such a case, left it to the jury to decide what 
| share of the profits was due the younger partner, under all the 







circumstances of the case.’ In this case, however, there were 






facts which clearly shew that an equal division of the profits was 
not intended—and it cannot be considered as fairly decisive of 
| the general principle. Lord Eldon expressed his dissatisfaction 
y with this decision, (it being upon an issue out of Chancery,) and 
observed that he could have no conception of the principle by 
which the jury on the footing of a quantum meruit could have 










j held, as was the case, the plaintiff entitled to a quarter share on- 






ly ; for as no distinct proportion was ascertained by force of the 
contract between the parties, they must of necessity have been 





equal partners, if partners in any thing.’ 
The mode, however, in which profit and loss are to be shared, 
is usually settled by the articles of co-partnership ; and the rdle 







of distribution may be such as the co-partners choose to estab- 
| lish.t They may, if they please, indemnify any one or more 
i 
3 






of their number against all losses in the concern, allowing 





him or them to share in the profits, if any. It has been 





suggested that this would be allowing the member thus indemni- 
oD So 





fied, usurious interest on his investment. This, however, is 


not the case ; for although the profits may amount to 15 or 2 






per cent, yet the risk which the partner even thus indemnified 






runs of losing all profit on his investment, will preserve the ex- 





cess over the legal per centage, from the taint of usury. And 






even if besides an indemnity from loss, the legal per centage was 









1 Inst. lib. 3. t. 26. sec. 1. 


i * Peacock v. Peacock, 2 Campb. 40. 





’ Peacock v. Peacock, 16 Ves. 56. 






4 Gow on Partn. 13. 14. n. 2. Stewart's Vice Adm. Rep. 25,24. 3 Kent's 





Comm. 6. 7. 
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secured to a partner at all events, with liberty to share in the pto- 
fits if they justified a larger dividend ; yet even this contract 
would not be usurious. The indemnity cannot affect the rights 
of creditors—it may prove worthless, and the contingent liability 
of the partner for all the losses of the concern, will justify him in 
receiving greater profit than legal interest on his investment. 
“« But a partnership,”’ says Chancellor Kent, ‘‘in which the 
entire profit was to belong to some, in exclusion of others, would 
be manifestly unjust and illegal. It would be what the Roman 
lawyers called socictas leonina, in allusion to the fable of the lion, 
who, having entered into partnership with the other animals of 
the forest in hunting, appropriated to himself all the prey.” 
However this may be at the civil law, which has been thought 
rather nice than practical, in relation to some matters of “con- 
tract, we know no rule either at common law or equity, by which 
the above agreement of partnership if made by parties legally 
competent, without fraud, and upon legal consideration could be 
set aside. Our law exercises no guardianship over mature men 
in relation to thei1 contracts ; but for the freedom oftrade, leaves 
them to consult their own interests, in their own way, so that they 
infringe none of its rules. It is therefore well settled by the de- 
cisions of Judges, and the decrees of Chancellors, that inequali- 
ty of privileges or inadequacy of price, where there is no fraud, 
does not impair the validity ofa contract.? The maxim of the civil 
law is, contractus legem ex conventione accipiunt. That of the com- 
mon law is, modus et conventio vincunt legem, which is stronger. 
But whatever, by stipulation, may be the rights and responsi- 
bilities of co-partners among themsclves, their contract can affect 
only parties and privies; and each member of the firm is liable 
3 Kent’s Comm. 7. Dig. 17. 2. 29. 2. 


Pothier Traite de Soc. No, 12. 
* 2 Termes de Ley. tit. Cont. 


Bro. Abr. Tit. Cont. pl. 34. 2 Bl. Comm. 445. 
Heathcote v. Paignon, 2 Bro. C. C. 167. Moth v. Atwood, 5 Ves. 845. 


v. Wase, Ibid 846. Gwynne v. Heaton, 1 Bro. C. C, 9. pl. 5. Lowe v. Bar- 
chard, 8 Ves. 133. Keene v. Stukely, Gilb. Rep. 155. Willis v. Jernegan, 2 
Atk, 251. Western v. Russell, 3 Ves. & Bea. 187. Taylor v. Obee, 3 Price, 
83. Underhill v. Horwood, 10 Ves. 209. 9 Ves. 246. 10 Ves. 295. 2 Johns. 
Chan. Rep.1. 14 Johns.Rep. 527. 11 Johns. Rep. 555. 
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in solido to the whole amount of its debts, without reference to 
his interest, share of profits, or indemnity from loss, by the arti- 
cles of co-partnership.! Partnerships with restricted responsibili- 
ty are unknown to the common law, though allowed for the en- 
couragement of enterprise, upon being registered, in France, 
Holland, and indeed throughout the continent of Europe ; and 
by statute in England, New-York, Louisiana and Connecticut. 
Large unincorporated associations constitute partnerships; and 
every member, (whatever may be the stipulations in the agree- 
ment which binds them together,) is liable for all the debts of the 
society.” It has been held by some judges that the members of 
such an association, may limit their liability to those with whom 
they contract, if there be an express stipulation to that effect 
clearly understood by the latter at the time of contracting ;* al- 
though in Chancellor Kent’s opinion, such a stipulation would 
be looked upon unfavorably, as contrary to the policy of the law ; 
and express notice of it must be given to the party dealing with 
the company to give it effect.» Between co-partners, who they 
are, and how liable and entitled, is to be determined by the con- 
tract they have made ; but who are liable to others as partners, 
is to be determined by their acts and professions, to which the 
law annexes a liability.° Hence many are liable as partners, to 


' Waugh v. Carver, 2H. Blacks. Rep. 235. Hoare v. Dawes, Doug. 371. 
Grace v. Smith, 2 Wm. Blacks. Rep.998. Hesketh v. Blanchard, 4 East. 144. 
Ex parte VIamper, 17 Ves. 404. Ex parte Langdale, 13 Ves. 300. Carlen 
v. Drury, 1 Ves. & Bea. 157, Cheap v. Cramond, 4B. & A. 663. Smith v. Wat- 
son, 2B. &C. 401. Purviance v. M’Clintee, 6 Serg. & Rawle, 259. Gill v. 
Kuhn, Ibid 333. Dobv. Halsey, 16-Johns. 40. Shubrick v. Fisher, 2 Dessaus 
Ch. Rep. 148. Osborne v. Brennar, 2 Nott & M’Cord. 427. 

2 Gow on Partn. 20. Wats. on Partn. 73. 3 Kent’s Comm. 12. Pr Lord 
Loughborough, Coope v. Eyre, | H. Black. Rep. 37. 

3 Rex v. Dodd, 9 East. 516. Holmes v. Higgins, 1 B. & C.74. Hess v. 
Werts, 4 Sergt. & Rawle, 356. 

4 Gibson J. Hess v. West. 4 Sergt. & Rawle, 491. Platt J. Skinner v. Day- 
ton, 19 Johns. 537. (Alderson v. Pope, | Campb. 40°, case of private partner- 
ship.) 

53 Kent’s Comm. 4. 5. 
® Lord Eldon Ex parte Hamper, 17 Ves. 31°. 
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third persons, although no contract of partnership was ever en- 
tered into by them.'| Where, however, men are liable as part- 
ners to others, the legal presumption is, that they are partners by 
contract, among themselves ;° for it cannot reasonably be sup- 
posed that any man would subject himself to the burthens, with- 
out sharing the benefits of a partnership. 

Whether partners in reality or not, who then are liable as such 
toothers ? In general terms, the fund, and the persons credited, 
are those liable to the creditors. The trading capital of a firm 
invested, is the fund to which credit is originally given. But 
credit rises with success. Profits therefore, which are the results 
of success constitutes a part of the trusted fund. They who 
share them take therefore from the fund to which credit has been 
given, and upon the equitable principle, that, gut sentil commo- 
dum, sentire debet onus, become justly responsible for debts con- 
tracted upon the faith of it. Hence all who share in the profits 
of a concern, are held liable as partners for its debts. Credit is 
also given to persons on the faith of their skill, exertions, hones- 
ty, property; and all who lend this credit to a firm, by acting or 
speaking as if members of it, become rightly responsible for its 
debts, even though they do not share in its profits. They who 
are liable to third persons as partners of a firm, may therefore be 
divided into three classes, 


Ist. They who share the profits, and at the same time repre- 


sent themselves in any way as partners, 

2dly. They who merely share in the profits. 

3dly.. They who do not share in the profits, but hold them- 
selves out to the world as partners.* 

Those of the first class are called by Gow, actual ostensible 


partners; and are clearly answerable for the debts and engage- 


'Gillv. Kuhn, 6 Sergt. & Rawle, 337. Post v. Kimberley, 9 Johns. Rep. 
489. Dob v. Halsey, 17 Johns. Rep. 4. 

? Peacock v. Peacock, 2 Campb. N. P. Rep. 45 

3 M'Wer v. Humble, Lord Fllenborough. 16 East. 173. Simpson v. Felts, J 
M’Cord’s Cha. Rep. 215 
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ments of the partnership.' For the liability of such, there is a 
double reason, since they both share the prefits, and give credit 
to the firm by appearing to be members of it. ‘The second class 
of those liable to third persons as partners, comprises all who 
merely share in the profits of a concern; and it may be laid down 
as an established principle of law, that such, for the reasons 
above stated, are chargeable to third persons for the debts of the 
firm, and are called dormant, or slecping partners.* Another 
reason given why a dormant partner should be subjected to the 
debts of the firm, is, that otherwise he might reccive usurious 
interest, since the investment would not be attended with any 
risk.s It is even held, that where the executors of a deceased 
partner, not known as partners, carry on the trade with the sur- 
vivor exclusively for the benefit of an infant daughter of the tes- 
tator, charging her with the losses, and crediting to her the pro- 
fits, they are liable as partners to the creditors of the concern; 
for they actually do receive the profits of the trade, and their 
subsequent application of them to the benefit of the infant, can- 
not vary the responsibility they have thus contracted in a court 
of law.‘ The executors in this case ought to have carried on 
the trade under the direction of a court of equity.s In ascer- 
taining, however, what is such a participation of the profits, as 
will render the participator liable as partner, it should be obsery- 
ed, that there is a well settled distinction between taking them 


as profits, and as a reward of services in the business propor- 


' Gow on Partn, 15. 

* Metcalf v. Royal Exch. Ass. Co. Barnard. 343. Grace v. Smith, 2 Blackest 
Rep. 998. Ex parte Hamper, 17 Ves. 404. Ex parte Langdale, 15 Ves. 301 
Ex parte Gellar, | Rose, 207, Purviance v. M’C.intee, and Gill v. Kuhn, 6 8 
& Rawle, 259. 337. Osborne v. Brennar, 2 Nott & M'Cord.427.  Dobv. Hal 
sey, 16 Johns. Rep. 40. Freel v, Camob. et al. 5S Hayward Rep. 7°. Hesketh 
v. Blanchard, 4 East. 143. Cheap v. Cramoad, 4B. & A. 663. Muzzy v. Whit 
ney, 10 Johns. Rep. 226. Walden v. Shelburn, 15 Johns. Rep. 409 

3 Per Lord Mansfield. Hoare v. Dawes, | Doug. Rep. 571 

4 Wightman v. Townroe, | Mau. & Sel. 412. 


53 Kent’s Comm. I], n.a. 4 Johns. Ch. Rep. 6°7 
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tioned to the profits. Thus, the agent who collects, and the 
factor who sells, for a certain per centage on the sums received, 


or the price of the goods, are not such partakers of the profits, 
as will render them liable to the debts of the house; since though 
their compensation is proportioned in some degree to the profits 
of the trade, this is rather a mode of paying for labor, than an in- 
terest in the profits.» So one who received a certain per cent- 
age on goods sold by his recommendation,’ and a broker who 
sold goods under an agreement that he was to retain all that he 
could get for them over a certain amount, were held not liable 
for them as partners.4| Where too, the owner of a lighter agreed 
with one, that he should receive one half of her gross earnings 
for working her, it was held by Lord Ellenborough, that the lat- 
ter was not liable as a partner for repairs done to the lighter. 
His Lordship, however, was of opinion, that ifthe agreement had 
been that the lighter-man should receive one half of her net pro- 
fits, he would have been liable.’ So where one depastured cat- 
tle upon an agreement, that he was to share equally in all that 
could be obtained for them over £20—their original value—it 
was held, that he was not such a partner as rendered it necessa- 
ry that his name should be joined in an action for the price ¢ 
An agent who has no interest in the goods, but is paid for his 
services about them by a certain share of the profits, is held not 
liable as a partner.” Seamen employed in the whale fishery, who 
are compensated for their labor by a certain share of the profits 
of the voyage—and freighters to India, upon an agreement that 
for freight, the ship owners are to receive half profits, are not li- 
able as partners.* In all these cases it should be observed, that 


, Reid v. Hollinshead, 4 B. & C. 867. 

? Dixon v. Cooper, 3 Wils. 40. 

3 Cheap v. Cramond, 4 B. & A. 670, 

4 Benjamin v. Porteus, 2 H. Blackst. 590. 

® Dry v. Boswell, 1 Campb. 329—s0. 

© Wish v. Small, 1 Campb. 329—30, in nota. 

7 Meyer v. Sharpe, 5 Taunt. Rep. 74, 

8 Wilkinson v. Frazier, 4 Esp. N. P. Cas. 15%. Rice v. Austin, 17 Mass 
Rep. 197. Muzzy v. Whitney, 10 Johns. Rep. 225 
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the persons exempted from liability, are not known or represent- 
ed as partners—that they have not contributed to the fund em- 
ployed, the stock in trade, or the subject used, and are not in- 
terested in them—and lastly, that they do not participate in the 
profits as such ; but that the compensation for their services is 
merely a sum proportioned to them. Lord Eldon, at the same 
time that he admits, deplores the existence of the above distinc- 
tion, “‘as so thin, that he cannot state it as established upon due 
consideration.”' It is indeed little better than nominal, and 
though too well established by authority to be questioned, is with 
difficulty supported on principle." 

A retiring partner, provided his retirement be properly noti- 
fied, is not, because he receives a certain and defined annuity 
fairly proportioned to his former interest in the profits and good 
will of the house, to be held responsible for its debts and engage- 
ments.? The annuity must, however, be certain, defined, and 
independent entirely of the casualties of trade, else the annuitant 
will be interested in the profits, and still liable.* Where a part- 
nership for seven years was terminated in one year, and the con- 
tinuing partner gave the retiring partner a bond for the capital 
he had advanced with legal interest, and an annuity of £200 for 
six years, if the grantor should so long live, as, and in lieu of his 
share of the profits ; the retiring partner to have a right to in- 
spect the books—Lord Mansfield held that he was still liable as 
a partner, his annuity being casual, as depending upon the life 
of the grantor, and the reserved liberty of inspecting the books, 
cvincing an interest in the profits.° So the reservation of a mere 


i Ex parte Hamper, 17 Ves. 404. Ex parte Rowlandson, 1 Rose, 89. Ex 
parte Watson, 19 Ves. 461. 

2 Gow on Partn. 25. Sec, however, Cary on Partn. 11, who insists that the 
distinction is perfectly clear and just. 

3 Young v. Axtell, cited in Waugh v. Carver,2 HI. Blacks. 242, which last 
also see. 

4 Per De Grey C. J. Grace v. Smith, 2 Blacks. Rep. 998. In re Colbeck, 1 
Buck. 45. 


> Bloxham v. Pell, cited in Grace v. Smith. 2 Blacks. Rep. 99! 
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contingent interest in the concern by a retiring partner, will pre» 
vent a determination ofthe partnership.’ If the retiring partner 
besides an annuity receive a per centage on all sales to old cus- 
tomers, and to new ones recommended by him, he will still be 
liable.2 Where, however, in addition to his annuity, he merely 
receives legal interest on his invested capital, (allowed to remain 
as loan in the hands of the continuing partner,) this does not con- 
tinue his responsibility.’ 

The third class of persons liable as partners, are those who do 
not share in the profits of a firm, but hold themselves out to the 
world as members of u.4 The reason of the liability of this class 
is well expressed by Lord C. J. Eyre, in his judgment in the 
case of Waugh v. Carver.’ ‘ If,” says he, “a man will lend 
his name as a partner, he becomes as against all the rest of the 


world, a partner, not upon the grounds of the real transaction 
between them, but upon general principles of policy, to prevent 
the frauds to which creditors would be liable, if they were to sup- 
pose they lent money to three or four persons, where in fact 


they lent it only to two of them, to whom, without the others, 
they would have lent nothing.” It was accordingly held, by 
Lord Kenyon, that though in point of fact, parties were not part- 
ners, yet if one so represent himself, and by that means, get 
credit on goods for another, he shall with that other be liable for 
them.® The law cannot, of course define any particular acts as 
representations by one, that he ismember ofa firm. In De Ber- 


kom v. Smith & Lewis, the person sought to be charged as part- 


1 In re Colbeck, 1 Buck. Rep. 43. 

2 Young v. Axtell, cited in Waugit v. Carver, 2 H. Blacks. 242. 

3 Grace v. Smith, 2 Blacks. Rep. 998. 

4 Per Abbott C. J. Goode v. Harrison, 5B. & A. 156. Per Lord Eldon Ex 
pirte Langdale, 18 Ves. 301. Young v. Axtell, cited in 2 H. Blacks. 242, Gui- 
don v. Robson, 2 Campb. 302. Parsons v. Crosby, 5 Esp. N. P. C. 199. 

° 2H. Blacks. 235. 

* De Berkom v. Smith & Lewis, 1 Esp. N. P. C. 29. Young v. Axtell, per 
Lord Mansfield, cited in 21H. Blacks. 242. Ex parte Matthews, 3 Ves. & Bea. 
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her, directly represented himself as such to the plaintiff, and in 
such a case there could be no doubt.’ In Young v. Axtell and 
another, it appeared that she suffered her name to be used in bills 
made out for goods sold to the customers; and this was held suf- 
ficient to render her liable, even though the plaintiff at the time 
of dealing, did not know she was a partner or that her name was 
used.? In this case however, besides the above fact, there was 
an agreement between Mrs. Axtell and the other, that she 
should receive an annuity, and also a swm proportioned to the quan- 
tity of goods sold to her old customers, and persons of her recom- 
mending.4 

In order, however, to render one liable as a nominal partner, 
it must be shown that he directly or passively consented to the 
use of his name;° else he is no party to the imposition practised 
on the creditors; and ought not to suffer for it. It has therefore 
been held, that where ample notice has been given by a seced- 
ing partner of the dissolution of the partnership, he was not lia- 
ble on bills of exchange, accepted in the name of the old firm, 
his name being used without his authority, and he never having 
interfered in the business of the concern, after dissolution.s 


X. 
— @—- 


EFFECT OF THE CONFESSIONS OF A PRISONER 


UNDER THE HOPE OF PARDON, 


[Continued from the last number of the Law Intelligencet.] 


Tue Judges having met to hear the further argument of the 
Counsel in this case— 
The Counsel for the prosecution, contended that the confes- 


1 De Beckom v. Smith, Sup. 

?2H. Blacks. sup. see also, 6 Sergt. & Rawle, 338. 
3 Young v Axtell et another, Sup. 

* Guidon v. Robson, 2 Campb. 302. 

>» Newsome v. Colet, 2 Campb. 617. 
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sion had been obtained by means quite distinct from any sup- 
posed influence of the chaplain. ‘Their Lordships wou'd remem- 
ber that the prisoner had made three separate confessious—one 
to the gaoler; one before the mayor, which was reduced into 
writing; and another to the two constables. The first of them 
was made out about an hour and an half after the second inter- 
view with the chaplain, on Friday, the 1st of February, after the 
prisoner had had ample time to deliberate, and after a distinct 
warning given him by the gaoler, that what he disclosed would 
be communicated to the magistrates. It was clear, therefore, 
that the confession was not the result of hopes and fears excited 
by the chaplain, but had been brought about in consequence of 
what the gaoler told the prisoner he had heard from his wife. 

With respect to evidence by confessions generally, the law of 
England admitted such evidence unless there were circumstan- 
ces to warrant a fair and reasonable inference that the confes- 
sion was untrue. The great caution in receiving confessions 
arose from an anxiety to avoid any approach to the practice of 
the civil law, which had recourse to torture to obtain confessions. 

The opinions of two criminal judges, Foster and Blackstone, 
that confession was the lightest and least to be depended on of any 

evidence, had been quoted by his learned friend Mr, Moody; but 
it was observable that the observations of those learned judges 
applied more particularly to the statute of William, with regard 
to treason. Confession was acted on toa great extent in this 
country—so great, indeed, that he believed in one case out of 
every ten the confession of the accused was received in evidence. 
Lord Chief Baron Gilbert, in his Book on Evidence, had de- 
clered that confession was the best and most satisfactory evi- 
dence ; but then it must be made voluntarily; our law, which 
will not force a man to criminate himself, differing in this respect 
from the civil law, and following the law of nature, which en- 
joins man to self preservation. Confession extorted by exciting 
hopes or fears in the accused were rejected, because, under such 
circumstances, they might be untrue ; byt it was a mistaken no- 
tion that confession could not be received because they had been 
obtained by improper means. The general rule was, that a con- 
fession must be free and voluntary, without the flattery of hope, 
or the torture of fear ; but if there were circumstances to show 
that the confession was true, it could not be rejected. In the 
case of a prisoner tried be ‘fore Chief Justice Erye, for receiving 
stolen goods, the prisoner’s confession was te nndered in evidence; 

but it being proved to have been made under a promise of for- 
giveness, it was rejected. It was then argued that the finding 
of the stolen goods, which had taken place in consequence of 
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the confession, could not be received in evidence ; but Chief 
Justice Eyre said that was a mistake—the confession was re- 
jected because the promise made to the prisoner might have in- 
duced him to confess what was not true ; but that promise could 
not alter the fact of the finding of the stolen goods. Now, with 
respect to what had passed between the chaplain and the prison- 
er in the present case, a good deal had been said as to the im- 
propriety of the chaplain’s conduct. It was quite immaterial to 
the question now before their lordships whether the chaplain had 
acted improperly or otherwise; and he, (Mr. Folett,) was not 
there as the advocate of the chaplain; but he would take the lib- 
erty of saying, that all who had heard him give his evidence at 
the trial felt convinced that he was most strongly impressed with 
a sense of religion, and that if he had erred on this occasion, he 
had erred from conscientious motives, and under a strong sense 
of sacred duty. He had betrayed no confidence—he had not 
gone to the prisoner uninvited, but was sent for by the gaoler at 
the prisoner’s own request. On the trial he appeared, not as a 
witness for the Crown—he was not even examined by the Grand 
Jury. It was intended originally not to call upon him to give 
evidence at all. He was not in Taunton at the commencement 
of the assizes, and it was not until the prisoner’s counsel, being 
advised of the circumstances under which the confession was 
made, intimated their intention to object to its being given in ev- 
idence, that he was sent for, the counsel for the prosecution hav- 
ing then determined to call him as a witness, in order that the 
prisoner might have the benefit of any thing that might arise in 
his favor from the chaplain’s testimony. The learned counsel 
proceeded to comment on the facts proved by the chaplain on 
the trial, of his having strongly exhorted the prisoner if he were 
guilty, to confess his crime to God, and to make all the atone- 
ment in his power to man; as otherwise prayer could be of no 
benefit to him; but if he were innocent to maintain his innocence. 
The learned counsel contended, that in thus acting, the chaplain 
had strictly conformed to his duty asa clergyman, and that such 
exhortations could not possibly be considered likely to make the 
prisoner confess what was not true, but to have quite a contrary 
tendency. It never could be thought that the rey. gentleman 
advised the prisoner to endeavor to ‘find relief from the agony of 
mind under which he suffered by addressing a falsehood to his 
God; nor to make atonement to any man by confessing a crime 
of which he was not guilty. The case of Rex v. Radford, 
which his learned friend had referred, was totally different from 
the present. That the clergyman had gone uninvited to the 
prisoner, assured him that he was a friend, and without previous 
caution, addressed observations to him which induced him to 
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make the confession. The learned judge thought, under these 
circumstances, that the confession ought not to be received. He 
was of opinion ‘that the clergyman had acted officiously, and be- 
trayed the confidence reposed in him by the prisoner; and the 
counsel for the prosecution did not press for the e reception of the 
confession, there being evidence enough to convict the prisoner 
without it. The only question for their lordships to decide in 
this case was, whether any hope or fear had been held out to the 
prisoner that could induce him to confess what was not true-——to 
declare himself guilty of a crime which he had not committed. 
There had been no pardon, or worldly favor of any kind, held out 
to him; he was not told that if he made a confession it would be 
better “for him in this world, but only it would be better for him 
before God. The question therefore was whether the confession 
had been made under circumstances which led to the supposition 
that the statement it contained was untrue; and unless their lord- 
ships were of opinion that it was so made, he submitted, both up- 
on authority and principle, that it afforded good legal evidence, 
and had been properly received on the trial. 

Moody replied. Their lordships’ experience had been appeal~ 
ed to whether they ever knew an instance in which they had rea- 
son to believe that a confession received in evidence was untrue; 
but the reason they had not known such instances was, that the 
law had cautiously guarded against receiving senteien j in evi- 
dence in any case in which it might have been made under any 
influence that could affect its truth; and he felt confident that 
their lordships would not in the slightest degree, depart from that 
rule. In the state trials their lordships knew that there was a 
recorded instance of three persons being executed for a murder, 
on the confession of one of them, and the person said to be mur- 
dered afterwards being proved to be alive: and in the legal his- 
tory of witchcraft, there were many instances of confession of 
that crime, and some even of having committed murder by such 
practices. ‘The humanity of judges. had always induced them to 
set their faces against confessions obtained through the excite- 
ment of hope or fear; and hence it was, that judges had always 
advised a prisoner who was disposed to plead guilty, not to do 
so, in order that he might have the benefit of any informality in 
the indictment or evidence. The learned counsel argued at 
length that the representations of the chaplain to the prisoner, 
though certainly made with the best intentions, were calculated 
to make him think that no spiritual comfort could be afforded him 
unless he confessed himself guilty of murder; and that a confes- 
sion made under the influence of that impression, could not be 
received in evidence. It was inconsistent with the duty of a 
Protestant clergyman, to advise confession to man as the condi- 
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tion of absolution. The duty of a clergyman as expounded by 

St. Chrysostom was not to advise confession to man, but to 
God. ‘ Do not go and confess thy sins before thy brother, whe 
may upbraid thee of them, but make thy confession before God.”” 
If this had been the case of an exhortation to confess after con- 
viction of the prisoner, there would have been nothing to object 
to, but here the parties had clearly mistaken their daty, The 
gaoler, on seeing the prisoner in great distress of mind, tells him 
that he thinks he should not do his duty if he did not declare his 
belief that he, (the prisoner,) was the man who committed the 
murder. Now it was no part of the duty of a gaoler, to make 
use of the influence which he possessed, in order to obtain a con- 
fession of guilt ; but here both the gaoler and the chaplain had 
exercised their influence for the purpose of inducing an acknowl- 
edgment ot guilt, which the prisoner would not otherways have 
made. After some further comments upon tbe observations of 
Mr. Follett, the learned counsel, in conclusion, said he trusted 
he might be allowed to indulge a hope that the life of the misera- 
ble man for whom he was concerned would be spared; and he 
entreated their lordships, if they entertained any doubt of the 
propriety of the reception of the confession, to give the prisoner 
the benefit of that doubt and thus extend that mercy which they 
were in the habit of enjoining elsewhere. 

The auditors, including the gentlemen of the bar, of whom 
there was a numerous attendance, having, by order of the Judges 
retired, their lordships remained in deliberation about half an 
hour, and then pronounced their judgment, deciding that the con- 
fession had been properly received. 


—<— 


LATE AND IMPORTANT DECISIONS. 


Law of Patents. The Supreme Court of the United States 
have decided, that an inventor who suffers his invention to go in- 
to public use cannot afterwards sustain his claim to a patent. 
This was decided at the late term of the Court. The opinion of 
the Court concludes as follows: ‘It is admitted that the subject 
is not wholly free from difficulties; but upon most deliberate con- 
sideration, we are all of opinion, that the construction of the act 
is, that the first inventor cannot acquire a good title to a patent, 
if he suffers the thing invented to go into public use, before he 
makes application for a patent. His voluntary act or acquies- 
cence in the public sale or use, is an abandonment of his right, 
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or rather creates a disability to comply with the terms and con- 
dition on which alone the Secretary of State is authorised to 
grant hima patent.”” Pennock, &c. v. Dialogue from the Cir. 
Court of the Eastern Dist. of Penn. 


Bills of Exchange. The Louisiana Advertiser contains a de- 
cision of some importance, involving property to the amount of 
more than $400,000, made on the 6th of April by the Supreme 
Court of that State. Judge Martin delivered the opinion of the 
Court which was unanimous. The house of Morgan, Dorsey & 
Co. in 1813, drew several bills of exchange in favor of William 
Keener & Co. upon the house of Duncan & Sons in Liverpool, 

ayable in London at sixty days after sight. ‘The bills were en- 
dorsed by the party in whose favor they were drawn. They 
were afterwards presented to the drawees and accepted, payable 
at a certain banking house in London ; the drawees at the same 
time fixed a day for the payment, which, however was not 
mentioned in the acceptance, nor did the day when the ac- 
ceptance was made, appear on the face of the bills. The 
bills not being paid at the time agreed upon by the acceptors, 
which was sixty three days afier they were presented, they were 
protested. The question before the Court was, whether upon 
such an imperfect acceptance the drawers and endorsers were 
holden to pay the bills. The Supreme Court of Louisiana havy- 
ang had the case before them for ten months, and making it the 
subject of careful and mature deliberation, decided that the ac- 
ceptance and protest were good and suflicient to entitle the hold- 
ers to their remedy against any of the other parties. 


Trover fer Money. A legal opinion has been delivered lately 
by Judge Bay, and been published in the Charleston papers, 
which involves a point of some interest. One Main, the clerk of 
S. & M. Allen, had in his possession bank notes belonging to his 
employers, amounting to $2500. He went to a gambling estab- 
lishment, a Faro table, kept by Henry L. Watson, James H. 
Watson and Nicholas Spalding. Main was induced to stake the 
money, and being the loser, paid it over to those persons. An 
action of trover was brought by the owners of the money against 
the keepers of the Faro table—aud on submitting the affidavit of 
of the clerk who had played away the money, touching the facts 
of the case, and on making proof that the money had been de- 
manded of the banker, and that he had refused to restore it—an 
order was made that he be held to bail in the sum of $2500. It 
was on a motion to set aside this order for bail, on the part of the 
defendant, that the opinion of the judge is given. After taking 
notice of the authorities which illustrate the case, the judge de- 
cided, that the action of trover would lie; and that the order for 
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hail—to the value of the goods converted—was preperly made. 
Motion to set aside the order for bail, was dismissed. 


Religious Congregations.—In the matter of the First Baptist 

Church in Philadelphia, the Supreme Court of Pennsylvania 
have been occupied for several days in hearing testimony and 
the arguments of the learned counsel. No change was effected 
in the minds of the judges, who heard the former argument; and 
on Saturday last, judge Smith delivered an opinion concurring 
with the former opinion of chief justice Gibson and judge Hus- 
ton. Judge 'Todd delivered a second opinion, with which Judge 
Rogers was understood to concur, diflereat from that of the 
court. By the majority of the court, the right of the minority of 
the congregation to have a charter, under the name of the First 
Baptist Church, was established; and at the same time, an equal 
right on the part of the majority to obtain a charter, under the 
same name, was admitted, and acharter for them was according- 
ly submitted for the certificate of the judges. ‘This decision was 
made expressly on the ground that the grant of a charter in the 
name of the First Baptist Church, could in no respect affect the 
rights of property. After the opinions were delivered, the chief 
justice made some very just and forcible remarks to the’ parties, 
earnestly recommending to them an amicable adjustment of their 
differences in regard to property. It was evident to him, as was 
usually the case in these religious disputes, that it was a contest 
for property, carried on in an angry and bitter spirit, unbecom- 
ing the christian character ‘The decision now made would con- 
fer no rights to property. These stand as they did before. What 
is the rule of justice, which would govern these parties, is plain 
and palpable to every man of common sense. It is that the ma- 
jority should continue to hold the property ; but it is their duty 
to make compensation to the minority, in proportion to the res- 
pective numbers of the parties. ‘This minority have not been de- 
prived of their civil rights, by an expulsion from the church, by a 
majority exercising an arbitrary power for party purposes. If 
the majority do not do justice on this plain principle of natural 
equity, the minority may pursue their legal remedy, in which the 
charter will only be a means of facility ; ; when it will probably 
turn out that they will be entitled to their proportionate interest 
in the church property. An adjustment on this principle, should 
be made without litigation. 


Intercourse with British Colonies. Judge Story has given, at 
the May term of the United States Supreme Court at Portland, 
a learned decision upon a case brought before him by appeal, in- 


volving principles important to our frontier inhabitants. It de- 
cides the following points. 





LAW INTELLIGENCER. 


1. That under the act of 15th March, 1820, ch. 122. pfohib~ 
iting Commercial intercourse from the British Colonies in Brit- 
ish ships, British owned vessels are included in the prohibition, 
although not registered or navigated according to the British 
Navigation and Registry Acts. 

2. But open boats without decks are not inclided in the pro- 
hibition, _ 

3. The fotfeiture under the act attaches to the cargo on 
board at the time the vessel enters or attempts to enter our ports; 
and not to any cargo subsequently taken on board at the time of 
the seizure. 

4. Where goods are seized and claimed as forfeited as part 
of the cargo, the burthen of proof is on the government to prove 
that such goods were part of the cargo on board at the time of 
the offence. 

5. The claimant may file a special defence on that point, if 
he chooses; but it is also open in issue on the general denial of 


the allegatiotis of the libel. 


Canal. The completion of a canal does not divest the owner 
of the fee of the land occupied for the canal ; the fee passes on 
the payment of the damages assessed. Brinckherhoff'v. Wemple, 
1 Wendell’s Rep. 470. 


" Partnership. A promissory note endorsed by one of the mem- 
bers of a firm in the partnership namie as security for the debt of 
a third person, with the knowledge of the creditor, is not binding 
upon the other partner, unless he was previously consulted, or 
subsequently assented to the transaction. Laverty v. Burr, Ib. 


Power of Attorney. An authority to execute a deed must be 
by deed; but in the conveyance of a chattel interest, a seal is not 
necessary, and the authority to execute such conveyance may 
be by parol. Ostrand v. Reed, Ib. 424. 


——— 


JUDICIARY INTELLIGENCE. 


Supreme Court of the United States. John M’Pherson Ber- 
rien, of Georgia, and late of the Senate of the United States, has 
been appointed Attorney General, in place of Mr. Wirt, re- 


signed. 
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Circuit Court of the United States for the District of Maryland. 
‘This Court commenced its session on Friday, the 8th ult. in Bal- 
timore. In his charge to the Grand Jury, Judge Glenn took oc- 
casion to cal! the attention of that body to the reports for some 
time in circulation, of certain piratical and unlawful acts having 
been committed by vessels alleged to have been fitted out or 
manned in whole or in part in that city. It is said that the Grand 
Jury have had this subject before them, and several persons were 
summoned to give their testimony upon it. 


District Courts of the United States. The following appoint- 
ments have lately been made. Samuel Herrick to be Attorney 
for the District of Ohio, vice Jos. S. Benham. Samuel Cush- 
man, of New-Hampshire, to be Attorney for the District of New- 
Hampshire, vice Daniel M. Christer. Samuel M. Roberts, to 
be Attorney for the District of Illinois, vice Sydney Breeze. 
Garret D. Wall to be Attorney for the District of New-Jersey, 
vice L. Q. C. Eimer. Samuel Judah to be Attorney for the 
District of Indiana, vice Charles Dewey. John G. Stower, of 
New-York, to be Attorney for the Southern Judicial District of 
Florida, vice Wm. A. M’Rhea. Benj. F. Fenton, to be Attor- 
ney for the Western District of Louisiana, vice John Brownson. 
James A. Hamilton, to be Attorney for the Southern District of 
New-York. 


North Carolina Judiciary. ‘The Governor has ca'led a meet- 
ing of the Executive Counsel to be holden on the 7th inst.. for 
the purpose of appointing a Judge of the Supreme Court, to sup- 
ply the vacancy occasioned by the death of Chief Justice ‘Taylor. 


Kentucky Judiciary. The sixth of April was the day appoint- 
ed by law, for the commencement of the spring term. But there 
was no court. The office of Chief Justice, it is known, by reason 
of the outrageously factious conduct of certain senators, upon the 
various nominations made last session, remains vacaut, Judge 
Underwood has been prostrated by a fever, since the adjournment 
in February; the effects of which have hindered his arrival in 
town. We hear however, that he was convalescent ; and not- 
withstandiny some alarming symptoms of a relapse, intended to 
start from his residence in Warren county, on the 31st ult. and 
come on by slow stages. We trust he will be able to get here, 
and that court will be opened in the course of the week. Judge 
Robinson arrived yesterday morning.—Ken. paper. 


Alabama Judiciacy. A late Alabama paper observes: . The 
Circuit Court of this county, commenced its spring term on Mon- 
day last, Judge White presiding. It is thought the Court will ad 
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Journ on to-morrow, or next day at farthest? The industry of 
Judge White, and the facility with which he despatches the bu- 
siness before him, commands the praise of all who are attendant 
en the Court. General satisfaction appears to have beea given 
——an admirable commentary on Mr. Kelley’s charges of “ total 
incapacity,” &c. 

New Jersey Judiciary. The Legislature of New-Jersey have 


appointed Samuel L. Southard, formerly Secretary of the Navy, 
Attorney General of that State for five years. 


— 


LITERARY INTELLIGENCE. 


Hoffman’s Legal Outlines. Professor Hoffman, of the Uni- 
versity of Maryland, has lately published the first volume of his 
work entitled ‘‘ Legal Outlines, being the subject of a course of 
lectures now delivering in the University of Maryland.” This 
volume is to be followed by two others. Mr. Hoffman, in his 
preface, says, “‘ Thése volumes, it is supposed, may be placed in 
the hands of studenfs previously to their reading the Commenta- 
ries of Mr. Justice Blackstone ; or the recent very able Com- 
mentaries on American Law, by Chancellor Kent.” The vol- 
ume just published treats of natural, political and feudal jurispru- 
dence. he two other volumes will treat of the elements of mu- 
nicipal law, in its most extended sense, and including various 
titles of British, American and Roman law which have been 
scarcely alluded to by the profound and accomplished Commen- 
tator on the laws of England. 


Damages on Bills of Exchange. Professor M’Vickar, has 
lately published a pamphlet entitled, ‘‘ Considerations upon the 
expediency of abolishing Damages on protested Bills of Ex- 
ehange, and the effect of establishing a reciprocal exchange with 
Europe.” This publication has been made the subject of strict- 
ures by Publicola. 


Americau Jurist. The 2d number of the American Jurist, for 
April, 1829, was published in the course of that month. This 
number contains, in addition to several interesting articles, and 
considerable valuable intelligence, a digest of the principal 
eases in the Ist volume of Peters’ Reports, and in No. 1, volume 
6, of Pickering’s Reports. The intention of the Editors, is to 
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make the department of intelligence still more extensive than they 
have in the late number of their work. 


London Law Magazine. The third number of this new and 
valuable work, for January, has lately been received in this 
country. ‘The work is a quarterly publication and was commen- 
ced in June, 1828. The numbers have hitherto been replete 
with interesting and valuable matter. The object of the work is 
to comprise original articles on the principles, progress and pre- 
sent state of jurisprudence; reviews of new publications; digests 
of recent decisions, and short essays on disputed points in the 
common law, in equity, and conveyancing ; abstracts of impor- 
tant statutes, official appointments, &c. &c, 


Equity Digest. The following work is advertised as in press, 

in N oak “ A Digest of Reported Cases on points of prac- 

tice and pleading in the British Courts of Equity.” This work, 

it is said, is intended to supply a area in Bridgman’s Equi- 

ty Digest—all decisions upon practice and pleading being exclu- 
ed from that work, 


— 


OBITUARY NOTICES. 


Death of Mr. Jay, formerly Chief Justice of the Supreme Court-of 
the United States. 


Died, at his residence, in Bedford, Westchester county, in 
the State of New-York, on the 17th ult. the venerable Joun 
Jay, at the advanced age of 84. Mr. Jay was a descendant of 
one of the Huguenot families which fled from France at the re- 
vocation of the edict of Nantz, and sought refuge in the colony 
of New-York, from the persecution which followed that event, 
When the revolution commenced, he was settled in the practice 
of the law in the city of New-York. During the revolutionary 
contest he took an active and decided part in the cause of his 
country, and occupied various public stations in which he dis- 
played uncommon energy and ability. On the 17th of October, 
1777, he was appointed Chief Justice of the state of New-York, 
under the State Constitution, most of which bad been drafted by 
his pen; and he continued in that office until the 28th of Octo- 





190 LAW INTELLIGENCER. 


ber, 1779, when he resigned and was succeeded by Richard 
Morris. In 1779, he was appointed Minister to Spain, where his 
firmness of character was made very conspicuous. In 1783, he 
assisted in forming the treaty of peace at Paris. When the con- 
stitution of the United States, prepared by the convention of 
1787 was submitted for adoption, great apprehension existed in 
the State of New-York, as well as in many other States that it 
would be rejected. He accordingly assisted, in exhibiting the 
rinciples of the proposed form of government, Hamilton and 
adison, whose discussions upon the constitution, with those of 
Mr. Jay, are contained in the Feperarist. When the new go- 
vernment was organized, Mr. Jay was nominated by Washing- 
ton, Chief Justice of the Supreme Court of the United States, 
the duties of which he performed with the highest honor to him- 
self and country. He continued in that office until 1791, when 
he was appointed by Washington, Minister. Extraordinary to 
Great Britain. Mr. Jay succeeded in forming a treaty with the 
British Government, in 1794, which has since proved highly 
beneficial to his native country. On his rcturn to the United 
States, he was elected Governor of the State of New-York, and 
on quitting this office he retired to private life, where he has re- 
mained till the time of his death. 


Death of Judge Gaillard, of South Carolina. Charleston pa- 
pers have announced the death of Judge Gaittarp. This mel- 
ancholy event occurred, it seems, at Darlington Court House, 
in South Carolina, in the latter part of March last. 


Late Savannah papers have announced the death of Judge 
Davies, of the Superior Court of Georgia, and contain the full- 
est expressions of respect for his character as a judge and asa 
member of society. 





